
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   07/08/16 

 
 

- 1 - 

GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 
 
The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day preceding the 
hearing, counsel or self-represented parties call the department rendering the decision to request 
argument and to SPECIFY what issues are to be argued. Calling counsel or self-represented parties 
requesting argument must advise all other affected counsel and self-represented parties by no later 
than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to timely advise 
the Court and counsel or self-represented parties will preclude any party from arguing the matter. 
(Local Rule 3.43(2) revised effective 1/1/15) Note: In order to minimize the risk of miscommunication, 
Dept. 34 prefers and encourages fax or email notification to the department of the request to argue 
and specification of issues to be argued – with a strong preference for email notification.  Dept. 
34’s Fax Number is: 925-957-5912.  Dept. 34’s email address is: dept34@contracosta.courts.ca.gov.  
Warning: this email address is not be used for any communication with the department except as 
expressly and specifically authorized by the court.  Any emails received in contravention of this order 
will be disregarded by the court and may subject the offending party to sanctions. 
 
Courtesy Copies at the Hearing and CourtCall Appearances 
If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, parties are 
to appear personally in court and have ready to present to the court courtesy copies of any papers 
they intend to refer to during the hearing. Parties may appear via CourtCall on contested matters but 
on a “listen-only” basis unless otherwise specifically approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 
The prevailing party must prepare an order after hearing in accordance with the requirements of CRC 
3.1312. If the tentative ruling becomes the court’s ruling, a copy of the court’s tentative ruling must 
be attached to the proposed order when submitted to the court for issuance of the order. 

 
 1.  TIME:  9:00   CASE#: MSC14-01002 
CASE NAME: U.S. BANK, N.A.  vs.  FULLER 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & COMPLAINT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
           Bank of America, N.A.’s motion to quash service of the Summons and Cross-
Complaint, pursuant to Code of Civil Procedure §§ 418.10 and 474 is granted. Bank of 
America was improperly joined as a Roe Cross-Defendant.  Cross-complainants, Fred and 
Imelda Fuller, were not “genuinely” ignorant of the true name and capacity of Bank of 
America, N.A. at the time the Cross-Complaint was filed on August 5, 2014. 
 
 After the statute of limitations has run, Code of Civil Procedure section 474 permits 
plaintiffs to bring in defendants if the requirements of section 474 are met. Fuller v. Tucker 
(2000) 84 Cal.App.4th 1163, 1169-1170.  “When a complaint sets forth a cause of action 
against a defendant designated by a fictitious name and his true name thereafter is 
discovered and substituted by amendment, he is considered a party to the action from its 
commencement so that the statute of limitations stops running as of the date the original 
complaint was filed. [Citations.] For this rule to apply, it is necessary that the plaintiff 
actually be ignorant of the name or identity of the fictitiously named defendant at the time 
the complaint is filed.”  Optical Surplus v. Superior Court (1991) 228 Cal.App.3d 776, 783. 
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    “Ignorance of the facts giving rise to a cause of action is the ‘ignorance’ required 
by section 474, and the pivotal question is, ‘did plaintiff know facts?’ not ‘did plaintiff know 
or believe that [he] had a cause of action based on those facts?’ [Citations.]”  McClatchy v. 
Coblentz, Patch, Duffy & Bass, LLP (2016) 247 Cal.App.4th 368, 372.   
 
 Here, Cross-Complainants knew the facts regarding Bank of America’s identity, role 
and capacity as Cross-Complainants have alleged these facts in ¶¶20-58 of the Cross-
Complaint. The Fullers claim they were unaware of a provision in the Mortgage Rights 
Purchase and Sale Agreement between Bank of America, N.A. and Nationstar Mortgage, LLC 
that required Bank of America to retain liability for violation of the National Mortgage 
Settlement.  It provides in part:  
 

 [T]he Parties agree that Purchaser is not assuming Seller’s obligations under 
the NMS and that any financial penalties that Seller may incur by or through 
the “Monitor” under the NMS as a result of any failure of Purchaser or its 
Affiliates to comply with the terms of the NMS shall remain the liability and 
obligation of Seller… 

 
   Cross-Complainants claim this information makes it clear that according to the 
agreement, Bank of America retained liability and is still responsible for any failure on 
Nationstar’s part to service the loan in accordance with NMS. This provision, however, 
establishes the rights and obligations between the Seller and Purchaser. Nothing in this 
provision gives rise to a third-party claim. Cross-Complainants have not demonstrated how 
this “newly discovered fact” supports a claim against Bank of America that Cross-
Complainants did not already have knowledge of.  
 
 Improper service of a defendant [cross-defendant] under section 474 may be 
attacked by a motion to quash. McClatchy v. Coblentz, Patch, Duffy & Bass, LLP (2016) 247 
Cal.App.4th 368, 375. A motion to quash service challenges only the lack of jurisdiction over 
the person, not the merits.  Nelson v. Horvath (1970) 4 Cal.App.3d 1, 4–5.   
 
  

Request for Judicial Notice 
 
 Bank of America’s unopposed request for the court to take judicial notice of the 
Cross-Complaint filed on August 5, 2014 is granted. 
 

Leave to Amend 
 

 Cross-Complainants are not precluded from seeking leave to amend by way of a 
noticed motion. 
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 2.  TIME:  9:00   CASE#: MSC14-01280 
CASE NAME: COLBORN  vs.  CHEVRON USA INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CHEVRON U.S.A. INC. 
* TENTATIVE RULING: * 
 
There appearing to be no opposition, the motion is granted. 
 
 
  
 3.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER  vs.  NG 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT 
FILED BY DR. BRUCE HORWITZ 
* TENTATIVE RULING: * 
 
This matter is moot. Court records reflect that the cross-complaint had been dismissed on 
7/6/2016. 
 
  
 4.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER  vs.  NG 
HEARING ON OSC RE: WHY $350.00 SANCTIONS SHOULD NOT BE IMPOSED ON 
ATTORNEY ERIC A. HUMBER FOR FTA ON 6/1/16 
* TENTATIVE RULING: * 
 
Personal appearance required. 
 
 
  
 5.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER  vs.  NG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 
 
  
 6.  TIME:  9:00   CASE#: MSC15-01972 
CASE NAME: CRAWFORD  vs.  US BANK, N.A. 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY U.S. BANK, N.A., et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to July 22, 2016, at 9:00 a.m., in Department 34. 
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 7.  TIME:  9:00   CASE#: MSC15-01972 
CASE NAME: CRAWFORD  vs.  US BANK, N.A. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Further Case Management Conference is continued by the Court to July 22, 2016, 
at 9:00 a.m., in Department 34. 
 
  
 8.  TIME:  9:00   CASE#: MSC15-02159 
CASE NAME: ARNOLD  vs.  WELLS FARGO HOME MORTGAGE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PHILIP H. ARNOLD 
* TENTATIVE RULING: * 
 
There appearing to be no opposition, the motion is granted. The judge has signed the order 
on Judicial Council form MC-053. Counsel will be relieved upon the filing of the proof of 
service of the signed order upon the client. 
  
  
 9.  TIME:  9:00   CASE#: MSC16-00190 
CASE NAME: ESCUELA SHOPPING CENTER  vs.  PROJECT PIE LLC 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PROJECT PIE LLC, SANGAM V. PATEL, KACEE COLTER 
* TENTATIVE RULING: * 
 
Vacated, per order for withdrawal filed on June 29, 2016. 
 
  
10.  TIME:  9:00   CASE#: MSC16-00299 
CASE NAME: FORTO  vs.  TRAVELERS INSURANCE COMPANY 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY COURT PROCEEDINGS 
FILED BY THE TRAVELERS INDEMNITY COMPANY, et al. 
* TENTATIVE RULING: * 
 
 Defendants’ motion to compel arbitration is granted, subject to the severance of 
the arbitration agreement’s discovery limitations as discussed below.  This action is stayed,  
pending the outcome of the arbitration.  (Code Civ. Proc., § 1281.4.) 
 
 Defendants’ request for judicial notice is granted as to Exhibits “A” and “D”, and is 
denied as to Exhibits “B”, “C”, and “E”.  The Court may consider unpublished federal 
District Court opinions as persuasive legal authority. 
 
 The basis for the Court’s decision to grant the motion is as follows. 
 
 A. Scope. 
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 Plaintiff argues that her claims under the “Bad Boss Act” are not within the scope of 
the arbitration agreement.  (See, Gov. Code, § 12950.1, subds. (b) and (g).)  The Court 
finds that this argument lacks merit; the arbitration agreement is worded broadly to cover 
“all employment-related disputes based on legally protected rights …”  (Murphy Dec., 
Exh. “B”. p. 1 [“Scope of the Policy”].) 
 
 B. Unconscionability. 
 
 Plaintiff argues that the arbitration agreement cannot be enforced, on the ground 
that it is unconscionable.  This argument requires the Court to consider both procedural and 
substantive unconscionability.  (See, Sanchez v. Valencia Holding Co., LLC (2015) 61 
Cal.4th 899, 910.) 
  
  1. Procedural Unconscionability. 
 
 Plaintiff was required to sign the arbitration agreement as a condition of her 
employment with defendant, having already resigned from her former position without 
advance notice that she would be required to sign such an agreement, and under 
circumstances that otherwise put her under pressure to sign.  (Forto Dec., ¶¶ 3-10.  
See, Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 115 
[“few employees are in a position to refuse a job because of an arbitration requirement”].)  
Further, plaintiff was not provided with the subject AAA rules.  (See, Trivedi v. Curexo 
Technology Corp. (2010) 189 Cal.App.4th 387, 393 [“[n]umerous cases have held that the 
failure to provide a copy of the arbitration rules to which the employee would be bound 
supported a finding of procedural unconscionability”].  Accord, Carlson v. Home Team Pest 
Defense, Inc. (2015) 239 Cal.App.4th 619, 632.)  The Court finds this to be substantial 
evidence of procedural unconscionability, albeit in a modest degree. 
 
  2. Substantive Unconscionability. 
 
 Plaintiff alleges that several provisions of the subject arbitration agreement are 
substantively unconscionable.  The Court finds as follows. 
 
 2a.  Ability to Modify.  As many California decisions have held, an employer’s 
ability to modify an agreement is subject to the implied covenant of good faith and fair 
dealing, and so does not render the agreement illusory.  (See, Serafin v. Balco Properties 
Ltd., LLC (2015) 235 Cal.App.4th 165, 176 [“a binding arbitration agreement exists even 
though the employer retains the right to modify its personnel policies”].) 
 
 2b.  Business Judgment.  The provision requiring that the arbitrator give due 
deference to defendant’s “lawful” business judgment appears innocuous, and cannot fairly 
be characterized as immunizing defendant from unlawful discrimination.  The Court notes 
that plaintiff cites no legal authority in support of her argument that this provision is 
substantively unconscionable. 
 
 2c.  Evidence by Affidavit.  The provision stating that the arbitrator “may” receive 
evidence by affidavit, subject to the caveat that the arbitrator “shall give it only such weight 
as the arbitrator deems it entitled to after consideration of any objection made to its 
admission,” is not substantively unconscionable.  The Court notes that summary judgment 
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may be granted in Superior Court actions based on affidavits.  Further, it is in the nature of 
arbitration proceedings that they are conducted more informally than a Superior Court trial.  
Plaintiff cites no legal authority in support of her argument on this point. 
 
 2d.  Limitations on Discovery.  The Court agrees with plaintiff that the limitations 
on discovery, as stated in paragraph 12 of the Policy. are substantively unconscionable.  
(See, Murphy Dec., Exh. “B”.)  Paragraph 12 provides as follows: 
 
  12.  Discovery. 

  Each party shall be entitled to propound and serve upon the other 
party one set of interrogatories (limited to the identification of potential 
witnesses) and one set of requests for the production of documents in a 
form consistent with the Federal Rules of Civil Procedure.  The arbitrator may 
impose reasonable limits on the number of interrogatories and requests for 
production of documents that may be served by each party.  Each party shall 
also be entitled to take one deposition.  Upon the request of a party, and for 
good cause shown, the arbitrator may order further discovery consistent with 
the AAA’s rules and the expedited nature of arbitration.  [Emphasis added.] 

 
 These default discovery limits are unconscionable because the discovery they allow 
would be wholly inadequate for a typical employment discrimination case.  This is 
particularly true as to the startling limit of a single deposition.  (See, Fitz v. NCR Corp. 
(2004) 118 Cal.App.4th 702, 717 [“it will be the unusual instance where the deposition of 
two witnesses will be sufficient to present a case”].)  And the single set of interrogatories 
allowed to plaintiff is limited to the identification of non-deposable witnesses; plaintiff is not 
allowed to serve contention interrogatories or requests for admission that might efficiently 
narrow the issues to be tried. 
 
 The California courts have noted that, because employment discrimination plaintiffs 
must ordinarily prove discriminatory intent by circumstantial evidence, they face unique 
“difficulties of proof.”  (Mamou v. Trendwest Resorts, Inc. (2008) 165 Cal.App.4th 686, 
713.)  Thus, to show discrimination, a plaintiff will ordinarily have to prove not only that she 
was qualified for her job, that she was in a protected class, and that she suffered an adverse 
employment action, but also — through circumstantial evidence — that all reasons offered 
by the employer for that adverse action were pretextual.  (Ibid.)  The default discovery 
limits in the case at bar do not provide plaintiff a fair opportunity to meet these unique 
difficulties of proof. 
 
 The default discovery limits are also unconscionable because, functionally, they are 
not mutual.  The employer is allowed to interview, at the workplace, as many managers and 
co-employees as the employer wishes, on as many occasions as the employer wishes, and 
for as long as the employer wishes.  The employer can then cherry pick the single witness 
it chooses to depose.  The terminated employee has no comparable tactical advantage. 
 
 Finally, a discrimination plaintiff will often allege related causes of action with 
separate elements that must be proved.  In the case at bar, plaintiff has alleged related 
causes of action for retaliation, and for violation of the “Bad Boss Act.” 
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 While the arbitrator in the case at bar is given limited discretion to exceed these 
default limits, that discretion would have to be exercised with reference to the ‘norm’ 
established by the default limits.  Because the arbitrator’s very jurisdiction is defined by the 
arbitration agreement, few arbitrators would likely feel comfortable allowing a plaintiff two, 
three or more times the number of depositions authorized by the agreement, even if such 
discovery is clearly necessary to a full and fair opportunity to establish the plaintiff’s claims 
by circumstantial evidence.  (See, Fitz, supra, 118 Cal.App.4th at 717  [arbitrator’s 
discretion “is an inadequate safety valve” when that discretion must be exercised with 
reference to an unreasonable standard].) 
 
 2e.  Limitations on Damages.  The provision that the arbitrator cannot expand 
plaintiff’s right to punitive damages and attorney fees, beyond what is authorized by 
statute, is not unconscionable.  Section 3294 of the Civil Code provides a statutory right to 
punitive damages, but only as limited by its statutory requirements.  The Court notes that 
all relief generally available in noncontractual actions, including the statutory right to 
punitive damages, may be awarded in civil actions under FEHA.  (See, Commodore Home 
Systems, Inc. v. Superior Court (1982) 32 Cal.3d 211, 221.)  There is also a statutory right 
to attorney fees under FEHA.  The subject arbitration provision cannot fairly be interpreted 
as immunizing defendant from an award of punitive damages or attorney fees under FEHA, 
provided that the statutory requirements are met. 
 
 2f.  California Evidence Code.  The provision that the arbitrator need not comply 
with the California Evidence Code is not unconscionable.  Again, it is in the nature of 
arbitration proceedings that they are conducted more informally than a Superior Court trial.  
Plaintiff cites no legal authority in support of her one-sentence argument on this point. 
 
 2g,  Company Policies and Procedures.  Plaintiff quotes the language “applicable 
company policies and procedures” out of context.  First, the arbitration agreement provides 
that the arbitrator will be bound by such policies on the subject of ‘at will’ employment — 
in other words, the arbitrator has no jurisdiction to superimpose a ‘for cause’ requirement 
on an ‘at will’ employment relationship.  Second, the arbitration agreement also provides 
that the arbitrator will be bound by such policies to the extent that they reflect defendant’s 
“lawful” business judgment.  This language cannot fairly be characterized as immunizing 
defendant from unlawful discrimination. 
 
  3. Severance. 
 
 Because the limitation on discovery is the only provision of the parties’ arbitration 
agreement that the Court finds substantively unconscionable, and because the Court does 
not find that the subject arbitration agreement is permeated by unconscionability, the Court 
exercises its discretion to sever the limitation and otherwise enforce the agreement.  (See, 
Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1074-75.)  In the arbitration, the 
parties will be governed by the default discovery provision in the subject AAA rules, which 
allows for “a full and fair exploration of the issues in dispute …”  (Plaintiff’s Further Brief, 
Exh. “C”, p. 19, Section 9.)  Given that the arbitrator is no longer bound by the discovery 
provision severed by this order, the Court has no reason to doubt that the arbitrator will 
allow for adequate discovery “consistent with the expedited nature of arbitration.”  (Ibid.) 
 

(See also, Line 15.) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   07/08/16 

 
 

- 8 - 

  
11.  TIME:  9:00   CASE#: MSC16-00580 
CASE NAME: PHILLIPS  vs.  BURD 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY STEVEN A. BURD, CHRISTINE L. BURD 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to July 22, 2016, at 9:00 a.m., in Department 34.  
The Case Management Conference, currently set for July 27, is advanced to the same date 
and time. 
 
 
  
12.  TIME:  9:00   CASE#: MSC16-00772 
CASE NAME: COLBERT  vs.  EGAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of COLBERT 
FILED BY GEORGE EGAN, CORNERSTONE CAPITAL, INC. 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to July 22, 2016, at 9:00 a.m., in 
Department 34.  The continuance will permit plaintiff additional time to comply with the 
meet-and-confer requirement imposed by section 430.41 of the Code of Civil Procedure. 
 
 The opening declaration of defendants’ counsel Howard Abelson shows that 
Mr. Abelson attempted to contact plaintiff before filing the pending demurrer, but plaintiff 
failed to return Mr. Abselson’s telephone calls.  Plaintiff does not dispute this procedural fact 
in her opposition declaration, but instead disingenuously focuses on a minor typographical 
error in defendant’s demurrer. 
 
 The Court takes section 430.41 seriously, and expects the parties to meet and confer 
in good faith before a demurrer is filed.  Plaintiff shall file and serve a declaration on or 
before July 15, 2016, demonstrating that she has complied with this procedural 
requirement.  If plaintiff fails to satisfy the Court that she has complied, the Court will 
disregard plaintiff’s opposition papers, sustain defendant’s demurrer, and award monetary 
sanctions against plaintiff. 
 
 
  
13.  TIME:  9:00   CASE#: MSN12-1939 
CASE NAME: RE 4508 TEMBLOR WAY, ANTIOCH CA 
HEARING ON MOTION TO CLAIM SURPLUS PROCEEDS OF TRUSTEE'S SALE 
FILED BY VIJAY KUMAR 
* TENTATIVE RULING: * 
 
Continued by the court to 9:00 a.m., July 22, 2016.  
 
 
  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   07/08/16 

 
 

- 9 - 

14.  TIME:  9:00   CASE#: MSN16-1082 
CASE NAME: MATTER OF JULIA LAURLUND 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear.  Counsel to voir dire guardian ad litem. Minor need not appear. 
 
 

 
15.  TIME:  9:01  CASE#: MSC16-00299 
CASE NAME: FORTO  vs.  TRAVELERS INSURANCE COMPANY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 
 

(See also, Line 10.) 

 
16.  TIME:  9:02  CASE#: MSC08-01917 
CASE NAME: ESPINOZA  vs.  ALLSTATE  
ORDER OF EXAMINATION ON THIRD PARTY MICHELLE BACA 
* TENTATIVE RULING: * 
 
Continued to July 15, 2016 at 9:00 a.m. 
 
 
 
 

 


